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Konfrontationsrecht (Verwertungsverbot hinsichtlich einer entscheidenden Verwertung unkonfrontierter
Aussagen; Horensagen; Verzicht; Fragerecht; Hinwirkungspflichten des Staates: ausreichende aktive
Schritte; Einbeziehung des nationalen Beweisrechts in die Priifung des EGMR); Recht auf ein faires
Strafverfahren (Gesamtbetrachtung und Gesamtrecht); redaktioneller Hinweis.

Art. 6 Abs. 1 Satz 1, Abs. 3 lit. d EMRK; Art. 2 Abs. 1 GG; Art. 20 Abs. 3 GG; § 251 Abs. 1 Nr. 2, Abs. 2 Nr. 1 StPO; §
261 StPO

Leitsdtze des Bearbeiters

1. Wenn eine Verurteilung nur oder in entscheidendem AusmaR auf Aussagen beruht, die von einer Person
gemacht worden sind, hinsichtlich derer der Angeklagte weder wéahrend der Ermittlungsphase noch wiahrend
des gerichtlichen Hauptverfahrens eine Gelegenheit hatte, sie zu priifen oder priifen zu lassen, sind die
Verteidigungsrechte in einemAusmaB beschrénkt, das mit den von Art. 6 EMRK gewdhrten Garantien
unvereinbar ist.

2. Art. 6 Abs. 1 und Abs. 3 lit. d EMRK verlangen den Vertragsstaaten ab, aktive Schritte zu unternehmen, um
den Angeklagten in die Lage zu versetzen, Belastungszeugen insbesondere durch eine in seiner
Anwesenheit erfolgenden Befragung priifen zu kénnen oder priifen zu lassen. Ist eine Zeugenaussage
entscheidend im Sinne des Art. 6 Abs. 3 lit. d EMRK, dann muss der Vertragsstaat auch nach einer ersten
erfolglosen Ladung weitere Schritte unternehmen, um den Zeugen unter Beachtung der
Verteidigungsrechte zu horen. Dies gilt auch dann, wenn der Zeuge keinen festen Wohnsitz hat und sich das
Gericht insgesamt auf die Niederschriften der Aussagen von zwei Augenzeugen stiitzen kann.

3. Der Verzicht auf ein Recht der EMRK muss unmissverstéandlich belegt sein.
THE FACTS
I. THE CIRCUMSTANCES OF THE CASE

5. At the material time the applicant was a vagrant, without a permanent place of abode. It seems that he had several
convictions for various offences and had served jail time.

A. The preliminary investigation
6. On an unknown date in the end of September or in early October 1998 criminal proceedings were instituted against
the applicant for having heavily beaten up an acquaintance of his, Mr S.K. ("the victim”) at a construction site on 26

September 1998, and thus having caused his death on one of the following days.

7. On an unspecified later date the investigator in charge of the case questioned Mr L.A., an eyewitness to the incident.
The applicant was not present. Mr L.A. died a few days later, in early October 1998.

8. On 6 October 1998 the applicant was arrested.
9. On 10 October 1998 the investigator interviewed Mr LY., a witness. The applicant was not present.
10. On 21 October 1998 the applicant was charged with intentionally murdering the victim in an especially cruel

manner and with extreme ferocity, while being a dangerous repeat offender, contrary to Article 116 § 1 (6) and (11) of
the Criminal Code of 1968, as in force at that time, and placed in pretrial detention.
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11. On 28 October 1998 the investigator questioned Mr Z.T., another eyewitness to the incident. The applicant was not
present.

12. On 16 November 1998 the applicant was questioned in the presence of an ex officio counsel. It seems that he
admitted to having beaten the victim with a wooden board.

13. On 26 November 1998 the charges were diminished. The applicant was accused of intentionally causing severe
bodily injury to the victim and thus negligently bringing about his death, while being a dangerous repeat offender,
contrary to Article 124 §§ 1 and 3 of the Criminal Code of 1968. His pretrial detention was continued.

14. The Bourgas Regional Prosecutor’s Office subsequently filed an indictment against the applicant with the Bourgas
Regional Court.

B. The trial

15. The trial took place in the morning of 2 February 1999 at the Bourgas Regional Court. The applicant did not have
counsel and was acting pro se.

16. The court first heard the applicant, who admitted to having beaten the victim with a wooden board, but stated that
the next day he had seen him in good health. He had learned that the victim had died only on 6 October 1998, when
arrested by the police.

17. The court then questioned two expert witnesses and admitted their reports in evidence. The first expert, a
psychiatrist, gave an opinion on the applicant’s mental state at the time of the commission of the alleged offence and
on his fithess to stand trial, on the basis of documents in the investigation case file and an examination of the applicant
on 12 November 1998. The second expert, a forensic medical doctor, who had carried out an autopsy on the victim’s
body on 30 September 1998, gave an opinion on the cause of the death, the extent of the injuries found on the body, the
possible timing of their inflicting and the causal link between the injuries and the death.

18. After that the court heard the victim’s sons, who testified about their father’s character.

19. As Mr LY. and Mr ZT. had not been found at the addresses which they had indicated during the preliminary
investigation and had thus not been called at the trial, and as Mr S.V. did not appear despite being subpoenaed, the
prosecution requested that their statements made during the preliminary investigation be read out before the court. The
applicant agreed. The court, acting in pursuance of Article 279 § 1 (4) of the Code of Criminal Procedure of 1974 (see
paragraph 31 below), observing that the first two witnesses had not been found at the addresses which they had
indicated and were permanently changing their places of abode, and noting that the applicant agreed to the reading out
of their statements, decided to admit these statements in evidence. The court also read out the statement of Mr S.V. on
the basis of Article 279 § 1 (5) of the Code (see paragraph 32 below).

20. The court then questioned Mr S.V., who showed up later that morning. He testified that he had heard from Mr ZT.
and Mr L.A. that the applicant had beaten up the victim and that on the day after the incident he had seen the victim who
could not stand up.

21. At the end of the trial the court heard the parties’ closing statements. The applicant said that he considered himself
guilty, expressed his regrets for his act, and pleaded for a minimal sentence.

22. In a judgment of the same day the Bourgas Regional Court found the applicant guilty as charged. It sentenced him
to ten years’ imprisonment. On the basis of the statements of Mr L.A. and Mr ZT., the eyewitnesses, the testimony of
Mr S.V., who had learned about the incident from them, and the statements of the applicant made during the preliminary
investigation and at the trial, the court found that during the early hours of 26 September 1998 the applicant had heavily
beaten up the victim with a wooden board at a construction site, after consuming a considerable amount of alcohol and
having had a quarrel and a fight with him and the eyewitnesses several hours earlier. The court went on to find, on the
basis of the statements of Mr L.A. and Mr ZT. and the testimony of Mr S.V., that the victim had been in a very bad state
of health the following day, when the three had visited him at the construction site. The court relied on the opinion of the
forensic expert to determine that the death had occurred in all probability on 28 September 1998 and could be the result
of a beating as the one described by the applicant and the eyewitnesses. It relied on the other expert's opinion to
conclude that the applicant had not been as heavily intoxicated by alcohol as to be unable to control his actions.
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23. After delivering its judgment, the court ordered that the applicant be maintained in custody pending any appeals
against it.

C. The appeal proceedings

24. The applicant appealed to the Bourgas Court of Appeals. He complained, inter alia, that the Bourgas Regional
Court had convicted him on the basis of the statements of persons who had not been present during the trial. He
specifically requested the court to call Mr LY. and Mr Z.T. as witnesses.

25. In a decision of 16 April 1999 the Bourgas Court of Appeals rejected the applicant’s request to call Mr LY. and Mr
Z.T. It held that both were vagrants and had no permanent place of abode where to be subpoenaed. The subpoenas
sent out before the trial to the addresses which they had indicated during the preliminary investigation had been
returned with a mention that neither of them lived at the respective address. The court went on to state that it was
impossible for it to locate and subpoena Mr LY. and Mr Z.T.

26. After holding a hearing on 18 May 1999, in a judgment of the same day the Bourgas Court of Appeals upheld the
lower court’s judgment. It fully confirmed its findings of fact and went on to state that it had not erred by reading out the
statements of Mr ZT. and Mr L.A. made during the preliminary investigation and admitting them in evidence. These two
witnesses were vagrants, did not have a permanent place of abode and could not be found in order to be subpoenaed.
Moreover, the applicant had acquiesced to the reading of their statements and did not dispute that he had beaten up the
victim and had said that he was guilty. The court held that the applicant’s guilt had been established beyond doubt on
the basis of the statements of the witnesses, the admissions of the applicant and the findings made during the victim’s
autopsy.

D. The proceedings before the Supreme Court of Cassation

27. The applicant appealed on points of law to the Supreme Court of Cassation. The counsel representing him argued,
inter alia, that he had been convicted on the basis of the statements of persons whom the court had not heard
personally and whom the applicant had not been able to crossexamine. The courts below had not made any effective
efforts to locate Mr Z.T. and Mr LY. and there was no indication that Mr L.A. had indeed deceased. He relied on Article 6
§ 3 (d) of the Convention.

28. The Supreme Court of Cassation held a hearing on 17 September 1999.

29. In a final judgment of 8 November 1999 the Supreme Court of Cassation upheld the lower court’s judgment, fully
confirming its findings of fact. It held that the applicant’'s complaint that Mr L.A. had not been called by the lower courts
was unfounded, because the applicant had not requested that. In any event, it had been established that Mr L.A. had
died before the trial. As regards the reading of the statements of Mr ZT. and Mr LY., the court found they could not have
been called at the trial because they did not have permanent places of abode and were vagrants. The subpoenas sent
to the address indicated by them during the preliminary investigation had been returned with the notes that one of them
was unknown at that address and the other had left that address and his current address was likewise unknown. In
these circumstances, their statements had been properly read out, to which the applicant had agreed. The court further
noted that the lower courts’ findings of fact rested also on the applicant’s statements made during the preliminary
investigation and at the trial.

Il. RELEVANT DOMESTIC LAW AND PRACTICE

A. The Criminal Code of 1968

30. At his trial the applicant stood accused of an offence under Article 124 §§ 1 and 3 of that Code, which, as in force at
the relevant time, provided that whoever negligently caused the death of another by intentionally inflicting him bodily
injury while being a dangerous repeat offender was punishable by a term of imprisonment ranging from five to fifteen
years in the case of serious bodily injury, from three to ten years in the case of intermediate bodily injury, and up to five
years in the case of light bodily injury.

B. The Code of Criminal Procedure of 1974

31. Article 279 § 1 (4) of that Code, as in force at the relevant time, provided that the statement of a witness given at
the preliminary investigation could be read out at the trial if the witness could not be found in order to be called or had
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died. The Supreme Court has said that statements made by a witness during the preliminary investigation may be read
out at the trial and admitted in evidence only if the court expressly finds that, after a thorough effort to locate the
witness, it is impossible to find him or her (???. ? 301 ?? 19 ??? 1981 ?. ?? ?2.7. 7 292/1981 ?., ??, 1 2.?,; ???.? 674 ??

32. By Article 279 § 1 (5) of the Code, as in force at the material time, a witness’ statement made during the
preliminary investigation could also be read out at the trial if the witness, despite being duly subpoenaed, did not appear
and the parties agreed to this. The same provision, amended effective 1 January 2000 (after the proceedings in issue),
added the requirement that the court had to explain to an accused acting pro se that the statements thus read out will
be used in reaching the verdict.

33. Article 95 § 1 of the Code provided that a recalcitrant witness could be fined and brought for questioning by force.
By Article 157 § 2 of the Code, a witness could be brought by force even without being previously subpoenaed if he or
she did not have a permanent place of abode. The authority responsible for bringing a witness by force was the Ministry
of Internal Affairs (Article 157 § 4 of the Code).

34. Article 91 § 1 of the Code provided that the conviction could not rest solely on the admission of the accused.
THE LAV
l. ALLEGED VIOLATION OF ARTICLE 6 §§ 1 AND 3 (d) OF THE CONVENTION

35. The applicant complained under Article 6 §§ 1 and 3 (d) of the Convention that his trial had been unfair in that he
had been unable to crossexamine the witnesses whose statements had served as the main basis for his conviction.

36. The relevant parts of Article 6 §§ 1 and 3 (d) provide as follows:

"1. In the determination of ... any criminal charge against him, everyone is entitled to a fair ... hearing ... by [a] ...
tribunal...

3. Everyone charged with a criminal offence has the following minimum rights:

(d) to examine or have examined witnesses against him and to obtain the attendance and examination of withesses on
his behalf under the same conditions as witnesses against him; ...”

A. The parties’ submissions

37. The Government pointed out that alongside Mr ZT.s and Mr IY.s statements made during the preliminary
investigation and read out at the trial, the trial court had heard the testimony of three other witnesses, one of which, Mr
S.V,, had provided as much information as Mr LY. The court had also admitted in evidence two expert opinions and
heard the applicant himself. It could not therefore be deemed that the applicant’s conviction had rested solely on
witness’ statements made during the preliminary investigation. The applicant’s grievance relating to the lack of efforts to
locate the absent witness was unfounded, as it was clear that he was a vagrant. Moreover, the applicant had
acquiesced to the reading of the statements made during the preliminary investigation and had not asked that the
witnesses who had made these statements be requestioned. He had therefore had an opportunity to question the
witnesses against him, which he had foregone. On the other hand, the conviction had rested on numerous other pieces
of evidence, such as the testimony of the other witnesses and the two expert opinions. This was the conclusion of the
appellate instances as well.

38. The applicant submitted that the domestic courts had not questioned the only eyewitnesses to the incident. The
other witnesses, save one, who had also been absent at the trial, and the experts, had not provided information on the
authorship of the alleged offence, which was a crucial element leading to his conviction. The applicant's own
statements that he had hit the victim did not amount to an admission that the latter’s death had resulted from that. The
conviction had therefore rested to a decisive extent on the statements of persons who had not been called at the trial.
The applicant’s acquiescence to the reading of the statements out at trial had been immaterial, as under the relevant
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rules of domestic criminal procedure that was not a prerequisite for such reading; its precondition had been a thorough
effort to locate the missing withesses, which had been lacking. The applicant had, moreover, requested that the
missing witnesses be called by the appellate court, which also had full jurisdiction in respect of the facts, but his
request had been denied.

B. The Court’s assessment
1. Admissibility

39. The Court finds that the application raises serious issues of fact and law. It does not therefore consider that it is
manifestly illfounded within the meaning of Article 35 § 3 of the Convention. It further notes that it is not inadmissible on
any other grounds. It must therefore be declared admissible.

2. Merits

40. As the guarantees of Article 6 § 3 (d) are specific aspects of the right to a fair trial set forth in the first paragraph of
that Article, the complaint must be examined under the two provisions taken together (see, among many other
authorities, Artner v. Austria, judgment of 28 August 1992, Series Ano. 242A, p. 10, § 19 in limine).

41. The first question to be decided is whether by agreeing to the reading out of the statements of Mr ZT. and Mr L.A. -
who were undoubtedly "witnesses against him” for the purposes of Article 6 § 3 (d) (see Artner, cited above, p. 10, § 19
in fine) - at the trial the applicant waived his right to have them examined. On this point, the Court reiterates that the
waiver of a right guaranteed by the Convention, insofar as permissible, must be established in an unequivocal manner
(see BocosCuesta v. the Netherlands, no. 54789/00, § 65, 10 November 2005). In the instant case, the Court notes that
the applicant, who was apparently not well versed in the law, was not represented at his trial, when he consented to the
reading of the statements (see paragraphs 15 and 19 above). It does not seem that he was cautioned or was aware of
the consequences of this acquiescence (see paragraph 32 above). Later, in his appeal to the Bourgas Regional Court,
he expressly requested that Mr Z.T. be called to testify. In the proceedings before the Supreme Court of Cassation,
when he was represented by counsel, he maintained that the latter’s absence had infringed his rights under Article 6 §
3 (d) (see paragraphs 24 and 27 above). Thus, the Court cannot find that the applicant may be regarded as having
waived his rights under Article 6 as to the opportunity to examine the witnesses against him (ibid., § 66).

42. The Court must thus establish whether the use of their statements made during the preliminary investigation,
coupled with the impossibility to examine them or have them examined in court, amounted to a violation of the
applicant’s right to a fair trial.

43. According to the Court’s caselaw, this right normally presupposes that the evidence be produced at a public
hearing, in the presence of the accused, with a view to adversarial argument. This does not mean, however, that in
order to be used as evidence statements of witnesses should always be made at a public hearing in court: to take into
account such statements obtained at the pretrial stage is not in itself inconsistent with Article 6 §§ 1 and 3 (d), provided
the rights of the defence have been respected. As a rule, these rights entail an adequate and proper opportunity for the
accused to challenge and question the witnesses against him, either when they make their statements or at a later
stage of the proceedings (see Delta v. France, judgment of 19 December 1990, Series Ano. 191A, p. 16, § 36; and,
more recently, Mild and Virtanen v. Finland, no. 39481/98 and 40227/98, § 42, 26 July 2005). In the event the
impossibility to examine the witnesses or have them examined is due to the fact that they are missing, the authorities
must make a reasonable effort to secure their presence (see Artner, p. 10, § 21 in fine; Delta, p. 16, § 37, both cited
above; and Rachdad v. France, no. 71846/01, § 25, 13 November 2003). Finally, the conviction must not rest solely, or
in a decisive manner, on the depositions of a withess whom the accused has had no opportunity to examine or to have
examined either during the investigation or at trial (see Artner, p. 10, § 22; Delta, p. 16, § 37, both cited above; Isgro v.
ltaly, judgment of 19 February 1991, Series A no. 194A, p. 13, § 35 in fine; Solakov v. the former Yugoslav Republic of
Macedonia, no. 47023/99, § 57 in fine, ECHR 2001X; and Rachdad, cited above, § 23 in fine).

44. The trial and the appellate courts in the case at hand based the applicant’s conviction on the testimony of Mr Z.T.,
Mr L.A. and Mr S.V., as well as on the applicant’s admissions. They did not rely on Mr L.Y.’s depositions (see paragraphs
22 and 26 above). However, it was only Mr Z.T. and Mr L.A. who had been direct eyewitnesses of the act alleged against
the applicant and who could thus conclusively establish the authorship of the offence, Mr S.V.’s testimony being only
hearsay. It is true that the applicant also admitted to having beaten the victim and that the courts relied on that
admission, but under Bulgarian law a conviction cannot rest solely on the admission of the accused (see paragraph 34
above). It is also unclear whether the applicant’'s avowal that he had beaten the victim amounted to an admission that
he had caused his death (see paraaraphs 12 and 16 above). Mr ZT.’s and Mr L.A.’s statements appear to have been
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therefore decisive for the applicant’'s conviction. Mr L.A. could not be called at the trial, because he had died shortly
after the opening of the preliminary investigation (see paragraph 7 above); the authorities cannot therefore be blamed
for failing to ensure his presence. Mr ZT., on the other hand, was not called at the trial or during the appeal proceedings
because the courts held that it was impossible to subpoena him as he did not have a permanent place of abode (see
paragraphs 19 and 25 above). However, it does not seem that any efforts were made to establish his whereabouts after
it was found that he was not present at the address which he had provided during the preliminary investigation (see,
mutatis mutandis, Delta, p. 16, § 37; and Rachdad, § 25, both cited above). While the Court is not unmindful of the
difficulties encountered by the authorities in terms of resources, it does not consider that Mr Z.T.’s tracking down for the
purpose of calling him at the trial, in which the applicant stood accused of a very serious offence and was risking up to
fifteen years’ imprisonment (see paragraph 30 above), would have constituted an insuperable obstacle (see Artner,
cited above, p. 10, § 21, where the Austrian police was instructed by the trial court to make every effort to find a missing
witness; Berisha v. the Netherlands (dec.), no. 42965/98, 4 May 2000, where the Dutch authorities tried to call a
witness residing in the Slovak Republic through the Slovak authorities; and Haas v. Germany (dec.), no. 73047/01, 17
November 2005, where the German authorities made considerable efforts to secure the attendance of a witness
serving a prison sentence in Lebanon). By Article 157 § 2 of the Code of Criminal Procedure of 1974, a witness could
be brought for questioning by force even without being previously subpoenaed if he or she did not have a permanent
place of abode, as in the case at hand (see paragraph 33 above). However, the authorities chose to eschew this. As a
result, Mr ZT. never appeared to testify before a court in the presence of the applicant. On the other hand, it does not
appear from the materials in the case file - nor has it been argued by the Government, who were specifically asked
about this - that the applicant had the opportunity to crossexamine him, or, for that matter, Mr L.A. - who had died before
the applicant’s arrest -, at another time.

45. Having regard the foregoing, the Court concludes that there has been a violation of Article 6 §§ 1 and 3 (d) and of
the Convention.

Il. APPLICATION OF ARTICLE 41 OF THE CONVENTION
46. Article 41 of the Convention provides:

"If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the
High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just
satisfaction to the injured party.”

A. Damage

47. The applicant claimed to have suffered nonpecuniary damage on account of the violation found in the present
case, and sought 30,000 euros (EUR). He submitted that he had experienced anguish and frustration flowing from the
unfairness of the trial, in which he had not been represented by counsel, and the resulting sentence of ten years’
imprisonment in harsh conditions.

48. The Government were of the view that the claim was excessive, regard being had to the Court’'s caselaw in Article
6 cases against Bulgaria. They pointed out that the lack of counsel and the allegedly poor conditions of imprisonment
had not been raised in complaints before the Court and should therefore not be taken into account for the purposes of
awarding just satisfaction.

49. The Court notes that it found a violation of the applicant’s right to a fair trial solely on account of the use by the
courts of witness’ statements which he was not allowed to properly challenge (see paragraphs 4144 above). This is
therefore the only basis for the award of just satisfaction (see Rachdad, cited above, § 29 in limine). Having regard to
this and ruling on an equitable basis, the Court awards the applicant EUR 1,500.

B. Costs and expenses

50. The applicant also sought the reimbursement of 9,000 United States dollars in lawyers’ fees for the proceedings
before the Court, plus EUR 1,210 for postage, translation of documents and other technical expenses.

51. The Government submitted that the lawyers’ fees were excessive and arbitrarily set. The claim was also not fully
supported by relevant documents, as required by Rule 60 § 2 of the Rules of Court.

52. According to the Court’s caselaw, an applicant is entitled to reimbursement of his costs and expenses only in so
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far as it has been shown that these have been actually and necessarily incurred and were reasonable as to quantum.
In the present case, regard being had to the information in its possession and the above criteria, the Court considers it
reasonable to award the sum of EUR 1,500, plus any tax that may be chargeable.

C. Default interest

53. The Court considers it appropriate that the default interest should be based on the marginal lending rate of the
European Central Bank, to which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declares the application admissible;

2. Holds that there has been a violation of Article 6 §§ 1 and 3 (d) of the Convention;

3. Holds

(a) that the respondent State is to pay the applicant, within three months from the date on which the judgment
becomes final in accordance with Article 44 § 2 of the Convention, the following amounts, to be converted into
Bulgarian levs at the rate applicable on the date of settlement:

(i) EUR 1,500 (one thousand five hundred euros) in respect of nonpecuniary damage;

(i) EUR 1,500 (one thousand five hundred euros) in respect of costs and expenses;

(iii) any tax that may be chargeable on the above amounts;

(b) that from the expiry of the abovementioned three months until settlement simple interest shall be payable on the
above amounts at a rate equal to the marginal lending rate of the European Central Bank during the default period plus
three percentage points;

4. Dismisses the remainder of the applicant’s claim for just satisfaction.

5....

[Redaktionieller Hinweis: Zur jingeren Rechtsprechung des EGMR zum Konfrontationsrecht vgl. auch Gaede JR 2006,
XX ff.]
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